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STATEMENT OF THE ISSUES1 

Whether ADN is entitled to an evidentiary hearing to resolve 

disputed issues of material fact over whether it was provided with a 

point of entry to challenge the Department’s notice of decision. The 

First District Court of Appeal held that ADN is entitled to an 

evidentiary hearing, reversed the Department’s final order of 

dismissal, and remanded for an evidentiary hearing.  

 
 

 

 
1. Petitioner, Florida Department of Revenue, is referred to as 
“Department”; Respondent, ADN Global, LLC, is referred to as “ADN”; 
the Department’s Appendix is cited as “App. Page #”; the 
Department’s Jurisdictional Brief is cited as “JB Page #”; the First 
District Court of Appeal’s Opinion below is referred to as the 
“Decision.” 
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STATEMENT OF THE CASE AND FACTS 

Statement of the Case 

The Department’s jurisdictional brief ignores critical differences 

between the Decision and American Heritage.  The Decision revolves 

around a fact dispute: whether the Department provided ADN with a 

due process point of entry to challenge a notice of decision.  And the 

Decision held that ADN is entitled to an evidentiary hearing to resolve 

this dispute.  American Heritage in no way touches on this factual or 

legal scenario.  The cases therefore do not meet the strict standard 

for express and direct conflict.   

The Department does not account for these distinctions and 

instead attempts to create conflict based on principles not addressed 

in or relevant to the Decision.  This Court should reject the 

Department’s reliance on facts and law that go beyond the four 

corners of the Decision. So too, the Decision does not create 

uncertainty in state tax administration, but rather, reaffirms that 

taxpayers are entitled to due process. 

Statement of the Facts 

The Department allegedly prepared a notice of decision (NOD) 

on March 16, 2022.  App. 5.  ADN had thirty days from that date to 
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seek reconsideration of the NOD.  App. 5-6; Fla. Admin. Code R. 12-

6.003(4)(a)1.  ADN, however, asserted that it did not receive the NOD 

until July 11, 2022, which was beyond the thirty days to seek 

reconsideration of the NOD.  App. 6.   

After being told by the Department that any request for 

reconsideration would be deemed untimely, ADN filed a petition for 

an evidentiary hearing with the Department.  App. 6.  In the petition, 

ADN alleged that the Department did not provide a point of entry to 

the administrative process and requested an evidentiary hearing to 

resolve the dispute.  App. 6.   

Nine months later, the Department entered a final order 

dismissing the petition with prejudice, concluding ADN waived its 

right to seek reconsideration of the NOD.  App. 6.  Thus, no 

evidentiary hearing has been held—no evidence or testimony 

presented—to resolve whether ADN had a point of entry to the 

administrative process.  App. 6.  ADN appealed the final order to the 

First District Court of Appeal.  App. 6.  

The First DCA, in a one page per curiam Decision, reversed the 

final order.  In so doing, the court noted ADN’s fact disputes relating 

to due process and held that ADN is entitled to an evidentiary hearing 
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to resolve whether it had a point of entry to seek reconsideration of 

the NOD.  App. 6.   

The Department thereafter filed a motion for post-disposition 

relief, which the First DCA denied.  Notably, the Department’s motion 

did not include a request for conflict certification.  Yet the 

Department now asks this Court to exercise its discretionary 

jurisdiction on the basis that the Decision expressly and directly 

conflicts with American Heritage on the same question of law.   

ARGUMENT 

I. The Decision does not expressly and directly conflict with 
American Heritage on the same question of law. 

 

A. The Decision and American Heritage involve materially 
different facts and points of law. 
 

In Askew, this Court discussed the strict standard for express 

and direct conflict: a district court of appeal must either announce a 

rule of law that conflicts with another court or apply a rule of law “in 

a manner that results in a conflicting outcome despite ‘substantially 

the same controlling facts.’” Askew v. Fla. Dep’t of Child. & Families, 

385 So. 3d 1034, 1037 (Fla. 2024) quoting Kartsonis v. State, 319 So. 
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3d 622, 623 (Fla. 2021).  Conflict does not exist when, like here, cases 

have materially different facts and questions of law.  Id.   

As detailed in the Decision, ADN disputes the validity of the 

NOD because it did not receive the NOD until beyond the thirty-day 

deadline to seek reconsideration under Florida Administrative Code 

Rule 12-6.003(4)(a)1.  App. 6.  The deadline under rule 12-

6.003(4)(a)1., is not jurisdictional and is subject to being waived by 

the Department.  Fla. Admin. Code R. 12-6.003(4)(b).  

The First DCA held that ADN is entitled to an evidentiary 

hearing to determine whether a point of entry was provided to seek 

reconsideration of the NOD.  App. 6.  The Decision therefore stands 

for the principle that an evidentiary hearing is required when a 

taxpayer disputes receiving a due process point of entry to seek 

reconsideration of a notice of decision.  

Unlike ADN, the taxpayer in American Heritage undeniably had 

a point of entry to challenge the assessment notice.  Am. Heritage 

Window Fashions, LLC v. Dep’t of Revenue, 191 So. 3d 516, 517-18 

(Fla. 2d DCA 2016).  Yet the taxpayer failed to timely challenge the 

notice, and the assessment became final.  Id. at 518.  American 

Heritage is therefore substantially different from the Decision 
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because the taxpayer had a point of entry to the administrative 

process; the taxpayer did not timely challenge the notice; and the 

assessment became final triggering the jurisdictional deadline. 

After the assessment became final, the taxpayer filed a refund 

whereby it sought to challenge the already final assessment.  Id. at 

518.  The Second District Court of Appeal held that the taxpayer 

could not use the refund process to challenge a final assessment.  Id. 

at 519-523.  Notably, unlike the Decision, the Second DCA did not 

rule on legal issues relating to point of entry or reconsideration as 

such issues were irrelevant to the case.   

Ultimately, the Decision and American Heritage do not conflict.  

The Decision involves facts and law relating to whether a taxpayer 

had a due process point of entry to seek reconsideration of a notice 

of decision; conversely, American Heritage involves facts and law 

relating to whether a taxpayer can use the refund process to 

challenge an already final assessment.  Because express and direct 

conflict does not exist, this Court should decline jurisdiction.  
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B. The Department seeks to create conflict based on facts 
and law not addressed in or relevant to the Decision. 
 

Conflict between decisions “must appear within the four corners 

of the majority decision.”  Reaves v. State, 485 So. 2d 829, 830 (Fla. 

1986); see also, Persaud v. State, 838 So. 2d 529, 532-33 (Fla. 2003).  

Conflict cannot be based on apparencies or implications.  Askew, 385 

So. 3d at 1037; Kartsonis, 319 So. 3d at 623 (denying petition for 

review based on “apparent conflict.”); Dep’t of Health & Rehab. Servs. 

v. Nat’l Adoption Counseling Serv., Inc., 498 So. 2d 888, 889 (Fla. 

1986) (denying petition for review based on “inherent” conflict).  

The Department’s jurisdictional argument is based on perceived 

inferences outside the four corners of the Decision, violating this 

standard. JB 1-12.  To that end, the Department argues the Decision 

conflicts with American Heritage because American Heritage 

mentioned that the deadline to challenge final tax assessments under 

section 72.011(2)(a) is jurisdictional, and jurisdictional deadlines 

cannot be waived.  JB 1-12.  

But the Decision does not disturb the jurisdictional nature of 

section 72.011(2)(a).  Rather, the First DCA analyzed the non-

jurisdictional deadline under rule 12-6.003(4)(a)1., and held that 
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ADN is entitled to an evidentiary hearing to resolve whether it had a 

point of entry to seek reconsideration under this rule.  And the First 

DCA discussed waiver as it relates to whether ADN had waived its 

right to seek reconsideration—it did not announce a rule of law that 

jurisdictional deadlines can be waived.    

The Department fails to explain how the Decision conflicts with 

American Heritage given that the First DCA never questioned the 

jurisdictional nature of section 72.011(2)(a).  Nor does any 

explanation exist.  The First DCA addressed disputes over whether a 

taxpayer had a due process right to seek reconsideration of a notice 

of decision, not whether a taxpayer can challenge a final assessment 

beyond the jurisdictional deadline where proper notice was given.  

The Department’s effort to create conflict based on points not 

addressed in the Decision should be rejected.  

The Department also references purported facts that do not 

appear in the Decision.  For example, the Department raises claims 

regarding where the NOD was sent, and whether waiver was 

discussed in the final order or briefs.  JB 2-4.  The Decision, however, 

did not address where the NOD was sent or whether the Department 

complied with its notice obligations.  And as to waiver, the Decision 
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explicitly states that the Department concluded “ADN waived its right 

to seek reconsideration.”  App. 6.   

Those facts relied on by the Department, which do not appear 

in the Decision, should be ignored.  Reaves, 485 So. 2d at 830 n. 3 

(“The only facts relevant to our decision to accept or reject such 

[jurisdictional] petitions are those facts contained within the four 

corners of the decisions allegedly in conflict.”); Lynch v. State, 2019 

WL 3249799 (Fla. 2019) (“[C]ounsel should not base its jurisdictional 

argument on facts contained in the record but ‘not appearing in the 

decision below.’”) quoting Reaves, 485 So. 3d at 830 n. 3.    

II. The Decision reaffirms that taxpayers are entitled to due 
process. 

 

The Decision reaffirms well-established due process rights: an 

agency must grant affected parties a clear point of entry to the 

administrative process and demonstrate waiver when arguing a party 

forfeited its right to challenge agency action.  Henry v. State Dep’t of 

Admin., Div. of Ret., 431 So. 2d 677, 680 (Fla. 1st DCA 1983).   

So too, the Decision recognized that when a taxpayer alleges a 

violation of these rights, an evidentiary is required.  Mr. Comfort 

Furniture Corp. v. Dep’t of Revenue, 335 So. 3d 193, 194 (Fla. 1st DCA 
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2022) (reversing for evidentiary hearing when a taxpayer alleged the 

Department did not provide a point of entry to challenge an 

assessment notice).  The Decision’s holding is therefore consistent 

with due process and precedent.  

Yet the Department contends the Decision in some way “creates 

seismic contradictions in the administration of state tax in Florida.”  

JB 10.  The Department—again without addressing the specific due 

process concerns at issue in the Decision—claims the Decision will 

make it virtually impossible to reject untimely petitions and lead to 

all unchallenged tax assessments being questioned.  JB 10-12. 

But the Department’s speculative policy concerns have no 

support.  Rather, the First DCA simply recognized that when a 

taxpayer disputes receiving a point of entry to seek reconsideration 

of a notice of decision, an evidentiary hearing is required before any 

determination on finality can be made.  Ensuring compliance with 

due process does not contradict American Heritage or any other 

Florida law.  

And although the First DCA’s holding was limited to a non-

jurisdictional deadline, even jurisdictional deadlines must yield to 

due process.  Millinger v. Broward Cnty. Mental Health Div. & Risk 
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Mgmt., 672 So. 2d 24, 27 (Fla. 1996) (explaining a due process 

violation would occur if a final order was entered but not provided to 

the litigants, and the deadline to timely file an appeal passed). 

Regardless of the jurisdictional nature of a deadline, due process 

thus requires proper notice before an assessment can become final.   

In the end, the Decision does not disrupt settled law and, as 

confirmed by the First DCA through its denial of the Department’s 

post-disposition motion, is not exceptionally important.  The 

Department’s unfounded policy concerns and disagreement with the 

Decision do not establish this Court’s conflict jurisdiction.  See, 

Kartsonis, 319 So. 3d at 623; Mancini v. State, 312 So. 2d 732, 733 

(Fla. 1975) (explaining that conflict jurisdiction cannot be based on 

mere disagreement with a decision). 

CONCLUSION 

 The Decision does not conflict with any other court on the same 

question of law, but rather, is faithful to precedent and due process.  

Nor is this Court’s conflict jurisdiction triggered by apparent conflict 

or unfounded policy concerns.  This Court should therefore 

determine that it lacks jurisdiction to hear the case.   
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Respectfully submitted this 17th of November 2025,  

Moffa, Sutton, & Donnini, P.A.  
     100 West Cypress Creek Road, Suite 930 
     Fort Lauderdale, FL 33309 
     P 954-234-2884 / F. 954-761-1004 
     Attorneys for ADN Global, LLC 
 

By:  /s/Jonathan W. Taylor 
Jonathan W. Taylor, Esq. 

     Fla Bar No. 92089 
     JonathanTaylor@FloridaSalesTax.com 
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