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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

JETBLUE AIRWAYS CORPORATION & 
SUBSIDIARIES, foreign corporations, 

Plaintiff, 
vs. 

Case No. 2024 CA 11 77 
STATE OF FLORIDA, 
DEPARTMENT OF REVENUE, 
an agency of the State of Florida, 

Defendant. 
_____________ ! 

JETBLUE AIRWAYS CORPORATION & SUBSIDIARIES MOTION FOR 
REHEARING 

Plaintiff, JetBlue Airways Corporation & Subsidiaries ("JetBlue"), by and 

through counsel, files this motion for rehearing pursuant to Fla. R. Civ. P. 1.530 in 

response to this Court's order dated September 1, 2025, granting final summary 

judgment to the Defendant (the "Order"), State of Florida, Department of Revenue 

(the "Department") and in support state as follows. 

INTRODUCTION 

The filing of this motion is necessitated by the fact that the Order presents 

several issues and arguments not previously raised by the Department. In order to 

preserve JetBlue's responses to these new issues and arguments for appellate review, 

Fla. R. Civ. P. 1.530 mandates the filing of this motion. See e.g., New Hampshire 

Indem. Co. v. Gray, 177 So.3d 56, 59 (Fla. 1st DCA 2015) ("When errors appear for 

the first time in a judgment, the party harmed by the error must assert its grounds 

in a motion for rehearing to allow the trial court an opportunity to rectify the error."). 

83058003 



For the several reasons outlined below, JetBlue respectfully requests that this 

Court grant its motion for rehearing and issue an order granting final summary 

judgment to JetBlue. 

I. THE PURPOSE OF APPORTIONMENT FORMULAS IS TO COMPARE 
A TAXPAYER'S IN-STATE BUSINESS ACTIVITY TO ITS BUSINESS 
ACTIVITIES EVERYWHERE. FOR THIS PURPOSE, IT IS 
UNIVERSALLY UNDERSTOOD THAT THE COMMERCE CLAUSE 
REQUIRES THAT A TAXPAYER'S IN-STATE BUSINESS ACTIVITY 
ACTUALLY BE IN-STATE. 

The Order glosses over the core tenets of apportionment and instead directs its 

focus almost exclusively to JetBlue's internal consistency challenge. The 

constitutional issue in this case questions the very foundation of the Commerce 

Clause. Specifically, can the measure of a state's corporate income tax include 

business activity that objectively takes place outside the borders of the taxing state? 

Stated differently, can the numerator of a state's apportionment formula recast 

extraterritorial business activities as if they took place in the taxing state? Since the 

ratification of the Commerce Clause in 1 788, the answer to these questions has been 

an emphatic "No."1 

It is vitally important under the Commerce Clause that the numerator(s) of a 

state's chosen apportionment formula only include business activity (whether 

quantified by payroll, property, sales, or - in this case - revenue miles) within the 

1 The result of a state's apportionment formula can arguably tax business activity 
outside a state. In such cases, a taxpayer challenges a facially neutral apportionment 
formula (such as section 220.15 where "in this state" is limited to the geographic 
boundaries of Florida) contending that the apportionment factors do not accurately 
reflect the taxpayer's business activity in the taxing state. This case does not present 
such a challenge. 
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state's geographic boundaries. An elemental principle of apportionment is that the 

numerator of an apportionment fraction reflects in-state activity and the 

denominator reflects everywhere activity. See Report on Special Subcommittee on 

State Taxation, H.R. Rep. No. 1480, at 168 (1964) (The factors in an apportionment 

formula represent an attempt to relate the taxpayer's presence within the State to 

his presence everywhere. Accordingly, each factor is expressed as a fraction, with the 

numerator representing dollar value within the State and the denominator dollar 

value everywhere). 

The courts of Florida have consistently recognized and respected this 

fundamental constitutional precept. See e.g., Stan Musial & Biggies, Inc. v. 

Department of Revenue, 363 So. 2d 375, 377 (Fla. 1st DCA 1978) (discussing Florida's 

apportionment formula and stating "Each of these factors is determined by dividing 

the property (payroll or sales) of the taxpayer owned, located or used in Florida, by 

the taxpayer's property (payroll or sales) owned, located or used everywhere.") 

(emphasis added); Department of Revenue v. Parker Banana Company, 391 So. 2d 

762, 763 (Fla. 2d DCA 1980) (addressing the situs of sales for purposes of Florida's 

sales apportionment factor and concluding that "Only those [sales] in which either 

delivery or shipment occurs in Florida would be includable.") (emphasis added); 

Shell Oil Company v. Department of Revenue, 461 So. 2d 959 (Fla. 1st DCA 1984) 

("Each apportionment factor is therefore the ratio of Florida business activity 

(property, payroll, and sales) to 'everywhere' business activity (payroll, property, and 

sales).") (emphasis added); Roger Dean Enterprises, Inc. v. Department of Revenue, 
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387 So. 2d 358 (Fla. 1980) ("Apportionment is generally accomplished by means of a 

three-factor formula, utilizing property, payroll, and sales in the taxing 

jurisdiction over payroll, property, and sales in all jurisdictions.") (emphasis added). 

Florida is not unique in this regard. The courts of all states recognize this 

fundamental principle under the Commerce Clause. See e.g., Surtees v. Dep 't of 

Revenue, 8 So. 3d 950 (Ala.Civ.App. 2008) (describing the operation of the 

apportionment formula as "You take the ratio of the property in the state to the 

property out of state, a ratio of the sales in the state to the sales out of the state, a 

ratio of the payroll in the state to the sales [sic] out of the state, add them together 

and divide by three, and that average is your apportionment factor."); Miami Corp. 

v. Dep 't of Revenue, 571 N.E.2d 800, 802 (Ill. App. 1991) (the numerator of the 

apportionment fraction represents income derived from business conducted in Illinois 

and the denominator represents income derived from all other states); Boston 

Professional Hockey Assoc., Inc. v. Commissioner, 820 N.E.2d 792, 796 (Mass. 2005) 

(the Massachusetts apportionment formula is based on a ratio of property, payroll, 

and sales in Massachusetts to total property, payroll, and sales everywhere); Pacific 

Mutual Door Co. v. Commissioner, 465 N.W.2d 696 (Min.Ct.App. 1991) (the 

percentage of a multi-state unitary business' total income to be taxed in Minnesota is 

determined by dividing the business' Minnesota property, payroll and sales 

respectively by the business' total property, payroll and sales and then averaging the 

results"); Duke Energy Corp. v. Dep't of Revenue, 782 S.E.2d 590 (S.C. 2016) (the 

numerator of the apportionment formula reflects business carried on in South 
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Carolina and the denominator reflects business carried on everywhere); Dep 't of 

Taxation v. Lucky Stores, Inc., 225 S.E.2d 870 (Va. 1976) (the apportionment formula 

compares payroll, property, and sales in Virginia to payroll, property, and sales 

everywhere); Lone Star Steel Co. v. Dep't of Revenue, 668 P.2d 916 (Co. 1983) (the 

numerator of the apportionment fraction represents income derived from business 

conducted in Colorado and the denominator income from all other states); BellSouth 

Advert. & Pub. Co. v. Commissioner, 308 S.W.3d 350 (the applicable formula "defines 

each factor as a fraction in which the numerator is the taxpayer's respective property, 

payroll or sales values in Tennessee and the denominator is the taxpayer's respective 

property, payroll or sales values in all jurisdictions"). 

These fundamental apportionment principles are so well understood that the 

only state case that JetBlue can locate where these principles were called into 

question over the past century is FedEx Ground Package System, Inc. v. 

Commonwealth, 922 A.2d 978 (Pa. Commw. 2007), aff'd per curiam, 939 A.2d 323 

(Pa. 2007). 

The dispute in FedEx, as in this case, centered on the composition of the 

taxpayer's apportionment factor numerator. The taxpayer, a transportation 

company, argued that Pennsylvania's apportionment formula impermissibly taxed 

value earned outside the state. Pennsylvania's apportionment formula applicable to 

transportation companies used a single factor comparing revenue miles in the state 

to revenue miles everywhere. In FedEx, the Department of Revenue argued that the 
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numerator of the factor should include miles traveled outside the state. Id. at 980-

981. The court disagreed stating: 

The rationale behind apportionment statutes is to ensure that 
the Commonwealth taxes a fair share of Taxpayer's income. 
Under the Department's interpretation Taxpayer would pay 
Pennsylvania taxes on income it earned outside the 
Commonwealth because the Department's interpretation fails 
to limit the numerator of the fraction to Pennsylvania activity. 

Id. at 981. The court added that "[t]his Court's interpretation is consistent with the 

fundamental principles of apportionment that the numerator should only reflect 

Pennsylvania activity." Id. at 980. 

In this case, section 220.151(2)(c) objectively includes extraterritorial activity 

m the numerator of an airlines apportionment fraction. This undeniable fact 

demonstrates that Florida's apportionment formula for airlines is facially 

unconstitutional under the Commerce Clause. See Complete Auto Transit, Inc. v. 

Brady, 430 U.S. 27 4, 279 (1977) (for a state tax to pass scrutiny under the Commerce 

Clause the tax must be fairly apportioned). 2 

The Order, by focusing almost solely on the internal consistency test, overlooks 

the fact that the most straightforward basis for invalidating section 220.151(2)(c) is 

found in the text of the statute. Section 220.151(2)(c) runs contrary to universally 

2 Approximately sixteen years ago, the legislature was made aware through litigation 
with airlines that section 220.151(2)(c) was likely unconstitutional. Discussing the 
application of the statute, the legislature stated "For purposes of computing revenue 
miles in Florida, all miles within a "box" drawn over a map of Florida are included. 
The box extends beyond the territorial limits of the state and, based on a claim of 
overreaching, is presently the subject of litigation." S.B. 2546 (Bill Analysis and 
Fiscal Impact Statement) (April 22, 2009). A true and correct copy is attached hereto 
as Exhibit A. 
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accepted principles of apportionment and is therefore facially unconstitutional under 

the Commerce Clause. 

II. EQUITABLE CONSIDERATIONS ARE IRRELEVANT TO THE 
INTERNAL CONSISTENCY ANALYSIS. 

Although the Order properly recites the correct test for internal consistency, 

respectfully the Court equivocates on its application. It is apparent from the Order 

that the Court does not agree with the use of the internal consistency test. On page 

2 of the Order the Court notes that the test for internal consistency "explicitly ignores 

economic reality and, to at least some extent, evidence." On page 3, the Court 

emphasizes this point asserting "Internal consistency is not much of a test since it 

explicitly ignores economic reality and tries to the greatest extent practicable not to 

depend on evidence." However, this Court's most emphatic repudiation of the test for 

internal consistency is found on page 13 of the Order where the Court states that 

"[c]autious application of the internal consistency concept is essential" in order to 

avoid "the temptation to presume a statute unconstitutional." The Court explained 

that caution was warranted because the internal consistency analysis handed down 

by the U.S. Supreme Court is "unconstrained by evidence or economic reality." 

Instead of strictly applying the test for internal consistency as instructed by 

the U.S. Supreme Court, this Court erred by infusing equitable considerations into 

the constitutional analysis. Yet, it is well understood by every federal and state court 

that has considered the matter that internal consistency is a facial challenge to a 

state statute. See e.g., Oklahoma Tax Comm 'n v. Jefferson Lines, Inc., 514 U.S. 175, 

185 (1995) and Dep 't of Revenue v. American Business USA Corp., 191 So.3d 906, 914 
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(Fla. 2016). The consideration of outside evidence and the perceived "economic 

reality" are wholly irrelevant to facial challenges. Fraternal Order of Police, Miami 

Lodge 20 v. City of Miami, 243 So. 3d 894, 897 (Fla. 2018) ("In a facial challenge, our 

review is limited. [ ... ] We consider only the text of the statute, not its specific 

application to a particular set of circumstances.") (citing Abdool v. Bondi, 141 So.3d 

529, 538 (Fla. 2014)). 

The Court reasons that whether or not section 220.151(2)(c) violates the 

Commerce Clause is largely irrelevant because the resulting tax rate for JetBlue is 

still lower than if JetBlue was subject to the three factor apportionment formula of 

section 220.15. See e.g., Order at p. 2 (noting that a 7% apportionment percentage 

under section 220.151(2) (applicable to airlines) is "fair" because JetBlue's 

apportionment percentage under section 220.15 (applicable to most corporations) is 

closer to 20%). At best, by raising concerns of perceived fairness and equity, this 

conclusion conflates the separate and distinct tests for internal (facial challenge) and 

external (as-applied challenge) consistency. At worst, this conclusion disregards 

controlling precedent from the U.S. Supreme Court. 

Setting aside the fact that these comparisons are outside the scope of what is 

required to evaluate the facial constitutionality of section 220.151(2)(c), the Court's 

statements raise tax policy questions that were considered and resolved over fifty 

years ago. In 1971 the Florida legislature made a decision on how to apportion the 

income of airlines. Knowing that airlines would necessarily have payroll and own 

property in the state, the legislature could have chosen to subject airlines to the three 
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factor (payroll, property, and sales) apportionment formula in section 220.15. The 

legislature declined to do so. Instead, the legislature decided to use a special 

apportionment formula for airlines based solely on "revenue miles in this state." The 

facial constitutionality of the apportionment formula applicable to airlines cannot 

rise and fall based on what an airline's apportionment percentage would have been 

had the legislature opted for a different approach to apportionment over fifty years 

ago. 

The test for internal consistency is firmly part of U.S. Supreme Court 

precedent and dates back several decades to when the term was first coined in 

Container Corp. of Am. v. Franchise Tax Bd., 463 U.S. 159, 165 (1983). Internal 

consistency is unquestionably the law of the land. See American Business USA Corp., 

191 So.3d 906 (applying test for internal consistency) and TA Operating Corp. v. Dep 't 

of Revenue, 767 So. 2d 1270, 127 4 (Fla. 1st DCA 2000) (same). Moreover, there is no 

dispute that the test for internal consistency is a facial challenge to a state law. The 

facts of the specific taxpayer making the facial constitutional challenge are 

immaterial to the analysis. 

III. THE COURT'S APPLICATION OF THE INTERNAL CONSISTENCY 
TEST IS INCORRECT AND MOOTS THE PROTECTIONS OF THE 
COMMERCE CLAUSE. 

In Oklahoma Tax Commission v. Jefferson Lines, Inc., the Court explained that 

"Internal consistency is preserved when the imposition of a tax identical to the one in 

question by every other State would add no burden to interstate commerce that 

intrastate commerce would not also bear." 514 U.S. 175, 185 (1995). Applying the 

internal consistency test in this case, the Court took a literal meaning of what it 

9 
83058003 



means to have an "identical" tax. See Order at pp. 4-6, 8-9. According to the Court, 

the internal consistency test is difficult to apply in this case "because no other state 

has Pensacola and Jacksonville and Key West - the geographic features that 

essentially define the Florida Box." Id. at p. 8. The text of section 220.151(2)(c) is 

indeed unique. However, this conceptual obstacle is not a basis for a literal 

application of the test. 

Concerningly, the internal consistency analysis in the Order appears to 

provide a roadmap for any state (or locality) to avoid the strictures of the Commerce 

Clause. For apportionment purposes, states universally define the numerator of their 

apportionment factors by reference to business activity "in this state." In fact, section 

220.15 outlining Florida's apportionment formula applicable to most corporate 

taxpayers uses this exact approach. A state seeking to sidestep the Commerce Clause 

could simply define "in this state" by reference to specific longitude and latitude 

coordinates. If adopted, and based on the internal consistency discussion in the 

Order, the internal consistency test would be circumvented because no other state 

could have the identical statute. 

Section 220.15 currently contains no definition of "in this state" under the 

generally applicable apportionment formula. For purposes of section 220.15, Florida 

recognizes the fundamental apportionment principle that the numerator of the 

apportionment factors must only include business activity (property, payroll, and 

sales) within the geographic borders of the state. It appears, however, that Florida 

is "leaving money on the table." Based on the reasoning in the Order relating to 

10 
83058003 



internal consistency, Florida could define "in this state" in section 220.15 to include 

areas outside the geographic borders of the state - as long as the area is defined by 

boundaries of longitude and latitude.3 The uniqueness of this geographic area -

whether reflected by a box, rectangle, circle, oval, etc. - would make the statute 

immune from internal consistency challenges. 

The fact that the Box is defined in section 220.151(2)(c) through coordinates of 

longitude and latitude is not a sufficient basis for disregarding the internal 

consistency test under the Commerce Clause. 

IV. THE INTERNAL CONSISTENCY REQUIREMENT OF THE 
UNIVERSAL APPLICATION OF AN "IDENTICAL" TAX MEANS 
IDENTICAL IN OPERATION, NOT TEXTUAL IDENTITY. 

Although it is certainly true that the U.S. Supreme Court has explained the 

internal consistency test as requiring the "identical" application of the challenged 

state's law by every other jurisdiction, it is clear that this was not to mean a literal 

application of the challenged statute's text. That this is true is evidenced by the 

Court's decision in American Trucking Associations, Inc. v. Scheiner, 483 U.S. 266 

(1987). 

At issue in American Trucking was a Pennsylvania statute that imposed an 

axle tax on trucks in a certain weight class. Id. at 27 4. That statute - 75 Pa. Cons. 

Stat.§ 99024 - required trucks, truck tractors, and combinations weighing more than 

3 In truth, it need not be defined solely by longitude and latitude. The legislature 
could refer to specific cities, rivers, landmarks, etc. to avoid constitutional scrutiny. 
4 This statute was repealed following the decision in American Trucking. A true and 
correct copy of 75 Pa. Cons. Stat. § 9902 as in effect prior to its repeal is attached 
hereto as Exhibit B. 
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26,000 pounds to pay an axle tax of $36 per axle. Id. The express text of the law read 

as follows: 

§ 9902. Imposition of axle tax. 

In addition to any other tax imposed by law, all motor carriers 
shall pay an annual tax in the amount of $36 per axle on every 
truck, truck tractor or combination having a gross weight of 
26,000 pounds operated on the highways of this 
Commonwealth. 

The taxpayer challenged this Pennsylvania law argumg that it was not 

internally consistent under the Commerce Clause. After reciting the fundamental 

principles of internal consistency, the Court proceeded to apply the test assuming the 

challenged law operated identically in all jurisdictions. The Court held the law failed 

the test for internal consistency concluding that "If each State imposed flat taxes for 

the privilege of making commercial entrances into its territory, there is no 

conceivable doubt that commerce among the States would be deterred." 483 U.S. at 

284. 

In this case, the Court applied a literal interpretation of "identical" for 

purposes of the internal consistency test. As outlined in American Trucking - and 

this is just one example - the test for internal consistency assumes that the 

challenged law operates identically in all jurisdictions. 

If, as determined in the Order, internal consistency required a literal 

application of a state's law, American Trucking would have been decided differently. 

The Pennsylvania law expressly applied only to a "truck, truck tractor or combination 

having a gross weight of 26,000 pounds operated on the highways of this 
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Commonwealth." If the Pennsylvania law in American Trucking was applied 

identically for purposes of the internal consistency test, the statute would have 

survived scrutiny as there are only three other Commonwealths in the United States 

(Kentucky, Massachusetts, and Virginia). 

As the Court instructed in American Trucking, the internal consistency test 

assumes the challenged state law operates identically in every other jurisdiction. 

V. SECTION 220.151(2)(c) VIOLATES THE TEST FOR INTERNAL 
CONSISTENCY BECAUSE UNIVERSAL APPLICATION OF THE LAW 
WOULD OPERATE TO TAX EXTRATERRITORIAL BUSINESS 
ACTIVITY. 

There is no factual dispute that the Box as defined by section 220.151(2)(c) 

effectively doubles Florida's geographic area. Through discovery, the Department 

unqualifiedly admits that section 220.151(2)(c) operates to impose the Florida 

corporate income tax on business activity outside Florida's geographic borders. In 

the Order, this Court made factual findings consistent with the Department's 

discovery responses. See Order at pp. 2, 8. 

The instruction of the U.S. Supreme Court in cases such as American Trucking 

is that the internal consistency test assumes that the challenged statute operates 

identically in all jurisdictions. As a result, the question posed in this case is "If every 

state taxed imposed a corporate income tax on airlines based on a doubling of the 

geographic area of the state, is there any conceivable doubt that commerce among the 

states would be deterred?" The unavoidable answer is, "Yes."5 

5 Because this is true, there is no need for further factual development on how JetBlue 
prepared its demonstrative exhibit for purposes of the summary judgment hearing. 
JetBlue's demonstrative exhibits merely illustrate what has already been adduced in 
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VI. THE COURT MISAPPLIED THE INTERNAL CONSISTENCY TEST 
BASED, IN PART, ON A MISUNDERSTANDING OF FLYOVER MILES. 

The Order refers to two concepts -the "wheels on the ground" requirement and 

the federal prohibition against taxing flyover miles. However, the Court 

misunderstands that the "wheels on the ground" requirement is just another way of 

describing the federal law prohibiting state taxation of flyover miles. 49 USC § 

40116(c) provides as follows: 

(c) Aircraft Taking Off or Landing in State.-

A State or political subdivision of a State may levy or collect a 
tax on or related to a flight of a commercial aircraft or an 
activity or service on the aircraft only if the aircraft takes off 
or lands in the State or political subdivision as part of the 
flight. 

The negative implication of 49 USC § 40116(c) is that a state is not permitted to tax 

an airline flying over a state in which the airline neither takes off nor lands - i.e., 

flyover miles. The "wheels on the ground" requirement is just another way of saying 

that a state is barred from taxing flyover miles. 

A. The Issue of Flyover Miles is a Red Herring in this Case because 
the Internal Consistency Test is Only Concerned with the 
Amount of Unitary Business Income that a State Can Tax. 

The application of the internal consistency test in this case has nothing to do 

with flyover miles. On page 10 of the Order, the Court states "the aggregate income 

taxed by all states [is] extraordinarily unlikely to approach 'all of the unitary 

the evidentiary record. Moreover, the Department repeatedly admits that section 
220.151(2)(c) operates to tax extraterritorial income. If other states adopted a law 
operating in the same manner - as the test for internal consistency contemplates, the 
constitutional predicament is obvious. 
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businesses income' because of the combined effects of the wheels on the ground 

requirement and flyover prohibition." As an initial matter, it is important to note 

that 100% of the revenue earned by airlines from flyover miles is part of the tax base 

(as adjusted for Florida modifications).6 The question in this case is whether flyover 

miles are also included in the apportionment factor numerator as provided by section 

220.151(2). 

The federal prohibition on the state taxation of flyover miles applies to all 

states. As a result, what it means to tax more than 100% of an airlines unitary 

business income is correspondingly reduced. 7 The Order ignores this fact and instead 

construes the federal law as a means of permitting Florida (and other states) to 

recoup tax revenue they cannot directly tax due to the federal law. This presents a 

dangerous precedent. 

If it is acceptable for a state to define a Box in such a way, where are the 

guardrails to prevent the states from taxing more than 100% of an airline's unitary 

business income? If Florida can double its landmass to recapture tax dollars lost due 

to 49 USC§ 40116(c), why not every other state? But, why stop at doubling? There 

are many states in "flyover country" with proportionately fewer take offs and 

landings, but airlines routinely fly over these states in order to get to/from various 

6 As a result, the income earned by airlines from flyover miles does not escape state 
tax. 
7 JetBlue maintains that the only unitary business income relevant to the "no more 
than 100%" requirement is the unitary business income that states are permitted by 
law to tax. As explained herein, any other conclusion grants the states carte blanche 
to skirt 49 USC§ 40116(c) and the Commerce Clause. 
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destinations. Perhaps these flyover states, to be on par with states like Florida, would 

define a Box as tripling (or more) the size of their geographic boundaries. Because 

each state can operate independently to make these determinations, there is no 

"check" on whether the states are taxing more than 100% of an airline's unitary 

business income. 

It is for these various reasons that flyover miles are largely irrelevant to the 

internal consistency analysis. Because of 49 USC§ 40116(c), the aggregate unitary 

business income that a state is actually permitted to tax is reduced. Allowing a state 

to redefine its geographic borders to avoid the prohibition of the federal statute 

effectively moots the protections of the Commerce Clause. 

As stated by the Court in Container Corp., the test for internal consistency is 

concerned with whether the universal application of the challenged state law "would 

result in no more than all of the unitary business's income being taxed." 463 U.S. 

159, 163 (1983). By operation of federal law, "all of a unitary business's income" is 

defined by what a state is actually permitted to tax.8 

B. The Court Incorrectly Applied the Internal Consistency Test. 

Setting aside exactly how JetBlue's demonstrative exhibit was prepared, it is 

objectively clear that Florida's apportionment method applicable to airlines fails the 

8 The Court appears to take a "no harm, no foul" approach to the application of the 
Florida Box because no other "rapacious' state has adopted Florida apportionment 
methodology for airlines. Order at p. 11. JetBlue contends that the reason why no 
other state has adopted Florida's approach is because the other states understand 
and follow the fundamental principles of apportionment and the requirements of the 
Commerce Clause. As previously demonstrated to the Court, the constitutionality of 
section 220.151(2)(c) has been challenged many times by airlines over the years. 
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test for internal consistency. The most straightforward example 1s to consider 

competing claims to tax airline miles flown over the Gulf of Mexico. 

Florida effectively doubles the size of its geographic area by asserting the 

jurisdiction to tax over a large swathe (almost half) of the Gulf of Mexico. Yet, 

Alabama, Mississippi, Louisiana, and Texas also border the Gulf of Mexico. If Florida 

is permitted to tax these airline miles, why not Alabama, Mississippi, Louisiana, and 

Texas? Alabama, for example, does not have to confer with Florida to set boundaries 

on airline miles taxed over the Gulf of Mexico. 

The Court disregards this constitutional quandary in the Gulf of Mexico 

stating "The problem of how much extraterritorial miles to include in each state's 

formula remains a mystery." Order at p. 9. However, the internal consistency test 

mandates a hypothetical approach to multiple taxation, not mathematical certainty 

as to exactly how many miles are in each state's Box. 

The Court also misunderstands how the concept of flyover miles (assuming it 

is relevant) applies to the application of the internal consistency test. On pages 9-10 

of the Order, the Court appears to state that federal prohibition on the taxation of 

flyover miles would prevent overlap of competing state Boxes because "the moment 

the airline flies over the landmass of another state or otherwise outside the 

hypothetical state's reformulated Florida Box and the farther a flight travels over a 

state other than the take-off and landing states, the lower the proportion of the 

income taxed." This is so according to the Court, because once an airline flies outside 

the Box of the state of take off all flyover miles escape taxation until it enters the Box 
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of the state of landing. This statement is incorrect and misses the point of the 

internal consistency test. 

It is true that if a plane takes off from Jackson, Mississippi, and flies directly 

in a straight line to Atlanta, Georgia, the flyover miles over Alabama cannot be taxed 

by Alabama. That fact, however, has very little to do with the test for internal 

consistency. Internal consistency is concerned with how many of the airline miles 

Mississippi (take off state) and Georgia (landing state) can tax. Depending on how 

each state draws their respective Boxes, one or both of these states could tax miles 

flown over Alabama that Alabama itself could not tax. This extraterritorial reach to 

tax airline miles in flyover states - miles that flyover states are prohibited from 

taxing under 49 USC § 40116(c) - is the basis for JetBlue's constitutional claim. 

Under the test for internal consistency if every state defined a Box by doubling their 

geographic area more than 100% of the airline's unitary business income that can be 

taxed under federal law, would be taxed. 

VII. BY ITS EXPRESS TERMS SECTION 220.152 IS NOT A "SAFETY 
VALVE" IN THE EVENT THAT SECTION 220.151(2)(c) IS 
INTERNALLY INCONSISTENT. 

In the Order, the Court alludes to the fact that even if section 220.151(2)(c) is 

constitutionally invalid, section 220.152 provides a remedy to cure any inequity. The 

Court misinterprets the text and function of section 220.152. 

The purpose of section 220.152 is to provide for alternative apportionment 

methods in individual cases where the result of the default apportionment formula 

applicable to a taxpayer's specific facts is unfair, or distortive. Section 220.152 

states in pertinent part: 
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Apportionment; other methods-If the apportionment 
methods of ss. 220.15 and 220.151 do not fairly represent the 
extent of a taxpayer's tax base attributable to this state, the 
taxpayer may petition for, or the department may require, in 
respect to all or any part of the taxpayer's tax base, if 
reasonable [ ... ] 

(emphasis added). JetBlue's internal consistency challenge is a facial attack on 

section 220.151(2)(c). As a result, JetBlue claims that section 220.151(2)(c) is 

unconstitutional with respect to all airlines, not just JetBlue. Thus, by its express 

terms, section 220.152 is inapplicable. 

In addition, section 220.152 is intended to cure unfairness that falls short of 

constitutional violations. A taxpayer does not need to get permission from the 

Department to raise a constitutional challenge to an apportionment statute. 

However, if the default apportionment formula operates unfairly with respect to a 

specific taxpayer, the Department can grant permission to the taxpayer to use an 

alternative - less distortive - method. Because JetBlue is raising a constitutional 

challenge to section 220.151(2)(c), section 220.152 is inoperative in this case. 

Section 220.151(2) becomes the true safety valve in the event that section 

220.151(2)(c) is invalid under the Commerce Clause. Section 220.152(2) provides that 

an airline's income is apportioned to Florida based on the ratio of revenue miles "in 

this state" over revenue miles flown everywhere. If section 220.151(2)(c) is struck 

down as unconstitutional, the apportionment formula in section 220.152 continues to 

function as the apportionment formula for airlines. The only difference will be that 

the reference to revenue miles "in this state" in section 220.151(2) will be left 

undefined - just as it is for purposes of section 220.15. It is well understood for 
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purposes of section 220.15 that "in this state" means the geographic borders of 

Florida. 

CONCLUSION 

For the foregoing reasons, JetBlue respectfully requests that this Court 

GRANT this motion for rehearing and issue an order declaring section 220.151(2)(c) 

unconstitutional and invalidating the underlying corporate income tax assessment 

for the periods at issue. 

Dated: September 15, 2025 

83058003 
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I. Summary: 

This bill makes several substantive changes to Chapter 220, F.S., Florida's Corporate Income 
Tax Code. The enactment of so called "add-back" provisions limits a multi-state corporation's 
ability to lower its effective tax rate in Florida by preventing otherwise taxable income from 
being shifted outside the state. The ability to take a position on a federal return regarding the tax 
treatment of a subsidiary entity that differs from that taken on a Florida return regarding the 
treatment of a subsidiary is also limited. The sales factor for the sale of services is updated so 
that income generated from these sales is sourced to this state. Royalties from intangible assets 
will also be included in the calculation of the sales factor used to apportion income to Florida. 
Intercompany transactions are eliminated for separate filers unless the transfer does not distort 
Florida income. 

The subtraction for the eligible net income of an international banking facility is repealed. The 
apportionment factors used by a financial organizations are also changed to reflect the model 
treatment provided by the Multistate Tax Commission. Legislative clarification is provided that 
entities that elect to be treated as corporations for federal income tax purposes are treated as 
corporations for Florida corporate income tax purposes. Taxpayers that elect to file consolidated 
returns in Florida will continue filing on that basis until they are deconsolidated for federal 
income tax purposes. Florida will follow the constitutional definition of nonbusiness income 
announced by the U.S. Supreme Court. The apportionment factor for transportation by air is 
changed from revenue miles to landings. The "throwout" rule is adopted so that sales that are not 
allocable to another state are eliminated from the denominator of the sales factor. The net 
operating loss deduction is limited to the income generated by the corporation that generated the 
loss unless all members of the affiliated group filed Florida corporate income tax returns. All tax 
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deficiencies resulting from changes to the underlying federal return will have interest imposed on 
them for the period beginning on the due date of the original return and ending on the date paid. 
The Revenue Estimating Conference has not met to review the provisions of the bill. 

The Revenue Estimating Conference has determined that the bill will have the following General 
Revenue Fund impact: 

FY 2009-10 FY 2009-10 FY 2010-11 FY2011-12 FY 2012-13 
Annualized Cash Cash Cash Cash 

Total Impact 97.2 126.3 117.8 145.0 154.5 

This bill substantially amends, creates, or repeals the following sections of the Florida Statutes: 
213.54 

II. Present Situation: 

Florida levies a tax on all corporations, organizations, associations and other artificial entities 
that derive from this state, or any other, attributes not inherent to natural persons, such as 
perpetual life. The tax is levied on the privilege tax measured by net income at the rate of 5.5 
percent on income derived from the state. Florida does not require commonly controlled 
corporations engaged in a unitary business to compute their state taxable income on a combined 
basis. Corporations who are members of an affiliated groups have the choice of filing as a 
separate entity or as a consolidated group. Florida adopts (piggy-backs)the federal definition of 
taxable income. A taxpayer's net income is its adjusted federal income, or the share of its 
adjusted federal income for the year that is apportioned to Florida, plus non-business income 
allocated to Florida, less the $5,000 exemption. 

State income taxation of a multistate business conducted in corporate f01m is primarily restricted 
by the commerce clause and the due process clause. The first delegates the power to regulate 
commerce among the states to the federal government. The restraint flows primarily from the 
negative implications of the clause - because the federal government may regulate, the states 
may not. The second clause prohibits states from reaching beyond their borders to impose tax. 
Congress, through Public Law 86-272, has prevented states from imposing tax liability for 
activities considered nominal, such as mere solicitation. 

Taxation in Florida begins with the allocation of income. Passive income is generally assigned to 
a particular state. Taxpayers often claim a subtraction for this non-business income in the context 
of the sale of a division or subsidiary claiming the entity was not integrated, but merely an 
investment. Florida statutes provide enough ambiguity to raise concern about the validity of such 
claims, even when the taxpayer has previously claimed ordinary business deductions against 
income generated by such "investments." These claims are often based on reference to 
application of the "transactional" test, or the "functional" test, referenced in the Code. 

After allocation, corporations that conduct business both in Florida and outside the state 
apportion their business income among those states. Each state provides its own formula to 
apportion income. The theory is that income from an integrated business results from a complex 
combination of factors. The formula can be depicted as follows: 
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Florida Taxable Income = 
Florida's Share of Apportionable Income 

Total Apportionable Income 

Page 3 

Florida generally uses a three factor formula apportionment consisting of a sales factor 
representing 50 percent, payroll at 25 percent and property at 25 percent. There are also special 
formulary apportionment rules for specific industries. 

Section 220.15(5), F.S., defines the sales factor. The numerator of the sales factor is the total 
sales of the taxpayer in Florida during the taxable year and the denominator is the total sales of 
the taxpayer everywhere during that time. All sales everywhere are included in the denominator 
of the sales factor. The receipt from a sale of tangible property is sourced to the state where it is 
delivered. If delivery is to Florida, the receipt is added to the numerator and denominator of the 
sales factor for apportionment purposes. Section 220.15(5), F.S., does not specifically address 
the sourcing of the sale of a service. The sale of a service is either apportioned to the state in 
which the customer is located, or the state to which the majority of the income producing activity 
- also known as cost of perfmmance - can be attributed. The Depmiment adopted a rule in the 
1970 's generally sourcing sales of services based on the income producing activity. A cost of 
performance basis may be used for the sourcing of some services. 

The Department of Revenue, through its Executive Director, is statutorily authorized to take 
certain actions to ensure that taxpayers reasonable account for their taxable income. 
Significantly, the director of the department is granted authority to adjust any item of income, 
deduction or exclusion, or any factor taken into account in apportioning income, to the extent 
necessary to reflect clearly the net income of the taxpayer. Section 220.44, F .S. Consistent with 
this authority, the director may also require a consolidated return for those members of an 
affiliated group of corporations that are subject to tax and would be eligible to elect to file on a 
consolidated basis if the filing of separate returns for these corporations would improperly reflect 
their taxable incomes. Section 220.131, F .S. 

Add-back 
The term "sales" is defined as all gross receipts of the taxpayer except interest, dividends, rents, 
royalties, and gross receipts from the sale, exchange, maturity, redemption, or other disposition 
of securities. Royalty income is included in the term if a significant portion of the taxpayer's 
business consists of dealing in or with the production, exploration, or development of minerals. 

Section 220.03(l)(r), F.S., provides a definition of "nonbusiness income". The term nonbusiness 
income does not include income from tangible and intangible property if the acquisition, 
management, and disposition of the property constitute integral parts of the taxpayer's regular 
trade or business operations, or any amounts which could be included in apportionable income 
without violating the due process clause of the United States Constitution. Taxpayers are not 
required to add back expenses related to an item of nonbusiness income that were deducted in 
prior tax years when the nonbusiness asset was treated as a business asset. 

Companies have reduced Florida income by engaging in intercompany transactions. When 
taxpayers file on a consolidated basis for both federal and Florida purposes, intercompany 
transactions are eliminated. However, when an affiliated group of corporations file corporate 
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income tax returns on a separate basis in Florida, intercompany transaction are included in the 
determination of the Florida income for each of the affiliates. 

Some multistate firms shift income from Florida and elsewhere into states that do not tax 
intangible profits, such as trademarks and patents. During the 1990s, companies such as Aaron 
Rents and Toys ''R'' Us began to isolate intangible assets in holding companies. These holding 
companies were nominally located in states that did not tax income, or offered other planning 
advantages. Once isolated, operating entities in states that impose tax pay the holding company 
for the use of the intangible asset, increasing their operating cost and reducing the income subject 
to tax. Although the motivations for these actions are purported to be for business reasons, 
companies generally reduce income tax liabilities in states that do not require combined 
reporting because the intangible holding company structure and similar mechanisms take 
advantage of separate reporting. 

In order to minimize tax planning, 18 states have enacted add-back rules since 2000 to curb 
perceived taxpayer abuses based on deductions for interest and intangible-related expenses 
between related parties. Generally, the statutes require the payer of related-party interest, 
royalties, license fees, and similar charges to add back those expenses. 

A related member is generally defined as a related entity, i.e., a component member. The add­
back rules seem to have the following in common: 

• most require the operating company to add-back intercompany interest and expenses 
regarding intangibles paid to a related party; 
• most states define a related party by reference to the Internal Revenue Code ; 
• all states have exceptions to the add-back rule and in most cases the exceptions exist to 
minimize the likelihood of multiple taxation; 
• most states provide an exception to add-back based on the recipient's tax position (so 
called "subject-to" exceptions); 
• most states have a conduit exception for interest or royalty expenses ultimately paid to a 
third party; and 
• most states tax both direct and indirect interest and intangible items among related 
parties. 

Financial Organization Apportionment 
Special rules apply to the taxation of banks, brokerages and similar businesses. The 
apportionment factors in Chapter 220, F.S. reflect the regulatory environment prevalent in the 
industry at the time they were adopted. At that time, interstate banking was not widespread. The 
property factor for financial institutions is heavily weighted in various forms of intangible 
personal property. Currently, intangibles "shall be in this state" if: 

• it consists of assets in the nature of loans, including balances due from depository 
institutions, repurchase agreements, federal funds sold, and bankers acceptances, that are 
located in this state; 

• credit card receivables from customers who reside or who are commercially domiciled in 
this state; 
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• investments in securities that generate business income if the taxpayer's commercial 
domicile is in the state, unless such securities have acquired a discrete business situs 
elsewhere; 

• securities used to maintain reserves against deposits to meet federal or state deposit 
requirements, based on the ratio that total deposits in this state bear to total deposits 
everywhere; 

Financial institutions can now choose among states in which to locate their intangible assets. 
This provides for tax planning opportunities. 

Partnership Elections 
Section 220.02(1), F.S., provides that the Code is not intended to tax, and shall not be construed 
so as to tax, any natural person who engages in a trade, business, or profession in this state under 
his or her own, or any fictitious name, whether individually as a proprietorship, or in partnership 
with others, or as a member or a manager of a limited liability company classified as a 
partnership for federal income tax purposes. 

Except for certain entities that must be treated as corporations, all new entities can elect their 
federal income tax status. Entities with two or more members may select either corporate or 
partnership status. The tax treatment can be chosen simply by filing an election with the Internal 
Revenue Service. If no affirmative election is made, the federal tax classification of a new entity 
will be made under prescribed "default" rules. 

Partnerships may be owned or controlled by corporations. "Corporation" includes all general 
partnerships, limited partnerships, unincorporated businesses, and all other business entities 
which are owned or controlled by the parent corporation. "Taxpayer" includes a general 
partnership, limited partnership, limited liability company, trust, or other artificial entity in which 
a corporation, as defined ins. 220.03(l)(e), owns an interest and is taxed as a partnership or is 
disregarded as a separate entity from the corporation under this chapter. 

International Banking Facilities 
A distinction is made in the Code for the "international banking facility" which is a set of asset 
and liability accounts segregated on the books of a banking organization that includes only 
international banking facility deposits, borrowings, and extensions of credit. Various items of 
eligible net income may be deducted from adjusted federal income via the international banking 
facility classification. The deduction reduces the income subject to Florida tax. The distinction 
was originally designed to make Florida banks attractive for international transactions. Interstate 
banking has limited the intended benefit behind the deduction 

Florida Nexus (Affiliated) Filing Group 
Section 220.131, F.S., allows any corporation subject to tax that is the parent of an affiliated 
group to consolidate its taxable income with all other members of the group subject to tax. In 
1984, a "temporary" measure was put in place to make it possible for a group to file a Florida 
consolidated return that included less than all the members of the federal affiliated group. Only 
taxpayers who made the election at that time are able to file in this manner. 

Deconsolidation 
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Section 220.131(3), F.S., allows a taxpayer to voluntarily elect to file a consolidated Florida 
corporate income tax return with all members of its affiliated group if that taxpayer's affiliated 
group has elected to file a federal consolidated return. Once the voluntary consolidated return 
election has been made, a taxpayer is required to continue filing consolidated Florida returns as 
long as its affiliated group continues to file federal consolidated corporate income tax returns, 
unless the Executive Director consents to the filing of separate returns. The grounds for denying 
such a request are not clearly specified by statute. 

Airline Apportionment 
Apportionment represents an approximation using factors to determine how income is 
distributed. As a constitutional matter, states are given broad discretion in constructing these 
factors. Section 220.151(2), F.S., provides the apportionment factor for transportation 
companies: revenue miles in Florida over revenue miles everywhere. For purposes of computing 
revenue miles in Florida, all miles within a "box" drawn over a map of Florida are included. The 
box extends beyond the territorial limits of the state and, based on a claim of overreaching, is 
presently the subject of litigation. 

Separate Return Filing Limitation 
When taxpayers within an affiliated group ( some with net operating losses generated when they 
filed separately) elect to file a consolidated corporate income tax return, the net operating losses 
carried forward from the separate filing years may be used to the extent of the affiliated group's 
consolidated income. Use of net operating loss carryovers generated prior to combination has the 
effect of precluding Florida from taxing the income produced in years prior to consolidated while 
being required to suffer the losses following the consolidation. 

Interest on Revenue Agent Report (RAR) 
Section 220.23, F.S., requires taxpayers to pay interest on Florida tax deficiencies resulting from 
changes to the underlying federal return (increased federal taxable income) from the due date of 
the original return until the tax is paid to Florida. In 1999, the First District ruled in Barnett Bank 
vs. Department of Revenue, 738 So.2d 502 (Fla. 1st DCA 1999), that the intent of the Florida 
Legislature to impose interest on tax deficiencies discovered during federal audits was not 
clearly expressed in Chapter 220. In 2002, the Florida Legislature amended section 220.23, F.S., 
to overturn Barnett Bank. However, questions remain concerning whether the 2002 changes to 
section 220.23, F.S., may be applied to Florida deficiencies that arise after 2002, but that concern 
tax years prior to 2002, i.e. a federal audit completed after 2002, that increases the amount of tax 
due on a 1995 return, creating a deficiency for Florida. 

Ill. Effect of Proposed Changes: 

Section 220.15(5)(d), F.S., is created to eliminate sales from the denominator of the sales factor 
any sales that are not allocable or apportionable to any taxing jurisdiction -nowhere sales, 
including sales assignable to jurisdictions where the taxpayer is not subject to an income tax, or 
where the jurisdiction does not impose an income tax. This treatment is referred to as the "throw­
out" rule. 

Section 220.15(5)(c), F.S., is created to address the sourcing of sales of services for the sales 
factor. Sales of services are sourced to Florida if the buyers receive the benefit of the services in 
Florida. A buyer receives the benefit of services in Florida if any one of the following applies: 

Exhibit A 



BILL: CS/SB 2546 Page 7 

• the service relates to real property located in this state; 
• the service relates to tangible personal property located in this state at the time the service 

is received; 
• the service relates to tangible personal property delivered directly or indirectly to 

customers in this state; 
• the service is provided to an individual physically present in this state at the time the 

service is received; or 
• the services is provided to a buyer engaged in a trade or business in this state and relates 

to that trade or business. 

If the purchaser of a service receives the benefit of a service in more than one state, the gross 
receipts from the performance of the service are included in the numerator of the sales factor 
according to the portion of the service received in Florida. 

If the taxpayer is not subject to income tax in the state in which the benefit of the service is 
received, the benefit of the service is received in Florida to the extent that the taxpayer's 
employees or representatives performed services from a location in Florida. Fifty percent of the 
taxpayer's receipts that are considered received in Florida under this paragraph are included in 
the numerator of the sales factor. 

Royalty Apportionment 
Section 220.15(5), F.S., is amended to include income from the sale, assignment or licensing of 
intangible property as a sale if the income from the property is reasonably attributable to a 
particular income producing activity. 

Add-back 
Add-backs are adjustments that result in an increase in the tax base. Functionally, these changes 
could be implemented by way of a subtraction - as in a reduction in the amount of a deduction. 

Section 220.03(1)(r), F.S., is amended to redefine nonbusiness income as any amount that cannot 
be included in apportionable business income without violating the due process clause of the 
United States Constitution. Section 220.13(1)(a)16., F.S., is created to recapture expenses in the 
year a business asset is determined to be nonbusiness that had been deducted by a taxpayer in the 
current year and in the prior two years. Taxpayers are required to add back expenses deducted in 
the computation of Florida taxable income when they are subsequently determined to be related 
to a nonbusiness asset allocated to another state. 

The bill generally requires that intercompany transactions paid to an affiliated entity and reported 
on a separate return basis be added back to Florida apportioned income. Section 220.13(3), F.S., 
is created to eliminate the distortive effect that intercompany transactions and management fees 
can have on the computation of an individual company's Florida income. Exceptions to requiring 
an add-back are provided if the entity receiving the expenses also files a Florida return, or the 
taxpayer establishes the expense does not distort their reported income. 

The bill clarifies the definition of non-business income by eliminating the "transactional" test 
and the "functional" test. 
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Financial Organization Apportionment 
The apportionment factors used by a financial organizations are changed to reflect the model 
treatment provided by the Multistate Tax Commission. "Financial organization" is redefined in a 
manner consistent with current industry practices. Presumptions are established for situsing the 
location of intangible property. A loan is considered to be located within this state if it is 
properly assigned to a regular place of business of the taxpayer within this state. A loan is 
properly assigned to the regular place of business with which it has a preponderance of 
substantive contacts. A loan assigned by the taxpayer to a regular place of business outside the 
state is presumed to have been properly assigned if the taxpayer has assigned, in the regular 
course of its business, the loan consistent with Federal or state regulatory requirements; the 
assignment is based upon substantive contacts of the loan to that regular place of business; and 
the taxpayer uses the records reflecting assignment of loans for the filing of all state and local tax 
returns for which an assignment ofloans to a regular place of business is required. 

International Banking Facilities 
The special rules that apply to the taxation of international banking facilities by section 
220.62(3), F.S., and items of eligible net income that may be deducted from adjusted federal 
income via the international banking facility classification, are repealed. 

Florida Nexus Group Election 
The "temporary" measure put in place in 1984 to make it possible for a group to file a Florida 
consolidated return is eliminated. 

Partnership Elections 
Section 220.02(1), F.S., is amended to follow the classification of organizations under the 
Internal Revenue Code to the greatest extent possible. Section 220.03(1)(e), F.S., is amended to 
clarify that partnerships and other entities that are taxable as corporations for federal corporate 
income tax purposes are corporations for Florida corporate income tax purposes. Section 
220.03(6), F.S., is created to clarify that a corporation, that is a partner in a partnership that 
conducts business in Florida, is subject to the Florida corporate income tax. A limited liability 
company taxed as a partnership for federal income tax purposes is treated as a partnership for 
Florida corporate income tax purposes. Section 220.13(2)(k), F.S., is created to clarify that 
taxable income in the case of any partnership, organization, association, legal entity, or artificial 
person taxable as a corporation for federal income tax purposes is taxable income of such 
partnership, organization, association, legal entity, or artificial person as if it was required to file, 
or had filed, a federal corporate income tax return under the Internal Revenue Code. 

These changes are determined to be remedial and to apply to tax years beginning on or after 
December 31, 2000. 

Deconsolidation 
Section 220.131(3), F.S., is amended to require taxpayer's that elect to file consolidated returns 
in Florida to continue filing on a consolidated basis as long as that taxpayer's affiliated group 
continues to file consolidated returns for federal income tax purposes. The Executive Director's 
authority to allow a taxpayer to deconsolidate without a corresponding federal change in the 
federal consolidated return, is deleted. 
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Airline Apportionment 
Section 220.151(2), F.S., is amended. Taxpayers furnishing transportation by air must apportion 
their income to Florida based on landings in Florida over landings everywhere. Taxpayers 
furnishing transportation services by sea will continue to apportion their income to Florida based 
on revenue miles in Florida over revenue miles everywhere. However, only miles traveled within 
the constitutional boundaries of Florida will be included as Florida revenue miles. Revenue miles 
not allocable or apportionable to any taxing jurisdiction (nowhere miles) are eliminated from 
both the numerator and denominator of the transportation appmiionment factor. 

Separate Return Filing Limitation 
Net operating losses incurred by a member of an affiliated group of corporations when the 
members of the affiliated group of corporations were not filing on a consolidated basis in 
Florida, are limited to the income generated by that member once part of the consolidated group. 
However, if all members of the affiliated group filed Florida corporate income tax returns in the 
year the net operating loss was generated, this limitation does not apply. 

Interest on Revenue Agent Report (RAR) 
Chapter Law is provided to clarify the Legislative intent that all deficiencies arising after the 
effective date of the 2002 change to section 220.23, F.S., are subject to interest back to the 
original due date of the return for that tax year. 

Other Potential Implications: 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

The Revenue Estimating Conference has determined that the bill will have the following General 
Revenue Fund impact: 

FY 2009-10 FY 2009-10 FY 2010-11 FY 2011-12 FY 2012-13 
Annualized Cash Cash Cash Cash 

Total Impact 97.2 126.3 117.8 145.0 154.5 
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B. Private Sector Impact: 

This bill: 
• provides a comprehensive revision of the Florida Income Tax Code that requires financial 

institutions and other businesses to make financial reporting adjustments to account for 
these changes. 

• adopts uniform definitions that permit businesses to operate in a competitively neutral 
fashion. 

• requires consistent reporting on a state and federal level 
• updates Code provisions to conform with present business practices 
• causes businesses to reflect income generated in Florida on their returns 

C. Government Sector Impact: 

The Department of Revenue will be required to provide notice to corporations doing 
business in the state and revise forms and rules used by corporations to report income tax. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None. 

VIII. Additional Information: 

A. Committee Substitute - Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

CS by Finance and Tax Committee on April 1, 2009: 
The CS replaced a shell bill. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill's introducer or the Florida Senate. 
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842 Act 1982-234 LAWS OF PENNSYLVANIA 

No. 1982-234 

AN ACT 

SB 457 

Amending Title 75 (Vehicles) of the Pennsflvania Consolidated Statutes, deleting 
a provision prohibiting the deduction o oil company franchise tax in calcuiat• 
ing other taxes Imposed by the Commonwealth and for the payment of credits, 
reducing the fee for the issuance of identification markers, providing for the 
imposition of a new axle tax on certain vehicles and further providing for 
windshield obstructions. 

The General Assembly of the Commonwealth of Pennsylvania hereby 
enacts as follows: 

Section l. Sections 1916, 2102, 2104 and 4524 of Title 75, act of 
November 25, 1970 (P.L.707, No.230), known as the Pennsylvania Con­
solidated Statutes, are amended to read: 
§ 1916. Trucks and truck tractors. 

(a) General rule.-The annual fee for registration of a truck or truck 
tractor shall be determined by its registered gross weight or combination 
weight in pounds according to the following table: 

Class 

l 
2 
3 
4 
s 
6 
7 
8 
9 

10 
11 
12 
i3 
14 
IS 
16 
17 
18 
19 
20 
21 
22 
23 

Registered 
Gross or Combination 

Weight in Pounds 

.S,000 or less 

.S,001 • 7,000 
7,001 • 9,000 
9,001 - 11,000 

i 1,001 - 14,000 
14,001 - 17,000 
17,001 - 21,000 
21,001 • 26,000 
26,001 • 30,000 
30,001 - 33,000 
33,001 - 36.000 
36,00! • 40,000 
40,001 - 44,000 
44,001 • 48.000 
48,001 - 52,000 
52,001 • 56,000 
56,001 - <>0,000 
<>0,001 - 64,000 
64,001 • 68,000 
68,001 • 73,280 
73,281 • 76,000 
76,001 • 78,000 
78,001 • 78,500 
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$ 39 
54 

102 
132 
162 
192 
237 
270 

13151 UJ 
(378] J()(i 

(414) J42 
14381 366 
[IUiSJ J57 
(501} J9J 
1552) 444 
[588J 480 
(~J 558 
(74l) 597 
[7'171 6JJ 
1834] 690 

UHSJ 885 
U019J 909 
uum 911 



SESSION OF 1982 

24 
25 

78,501 - 79,000 
79,001 - 80,000 

Act 1982-234 

UU3J 9JJ 
(UlSJ 945 

843 

(b) Optional registration.-Any vehicle falling within the range of 
weights for Classes l through 4, inclusive, shall notwithstanding any 
gross vehicle weight stamped on the manufacturer's serial plate, be regis­
tered, upon request of the person making application for registration, at 
the maximum allowable gross or com1>ination weight for the particular 
weight class within which the gross vehicle weight determined by the 
manufacturer causes such vehicle to fall. 
§ 2102. Identification markers required. 

(a) General rule.-The Secretary of Revenue shall provide an identi­
fication marker for every motor carrier vehicle. 

(1) AH motor vehicles required to display tne identification marker 
shall permanently affix such identification marker on the top one-half 
of the outside door panel on the driver's left-hand side and shalt follow 
the directions as indicated on the reverse side of the identification 
marker. 

(2) The identification marker shall remain the property of the 
Commonwealth and may be recalled for any violation of the provi­
sions of this chapter. the "Motor Carriers Road Tax Act" or the regu­
lations promulgated thereunder. 
(b) Fee.-The fee for issuance of an identification marker prior to 

and Including March JI, 1983 shall be $25(, except that for) and there• 
after the fee shall be $5. For vehicles registered in this Commonwealth, 
the vehicle identification marker fee shall be deemed a part of and 
included in the vehicle registration fee. Payment of the fee notwithstarul­
lng. no marker. permit or registration card shall be issued unless the tax 
Imposed by section 9902 (relating to imposition of axle tax) has been 
paid. 

(c) issuance of markers.-Identification markers shall be issued on a 
12-month basisJ effective April 1 of each year, and shall be valid through 
the next succeeding March 31; however, enforcement of this section shall 
not become effective until April 15 of each year as to motor carrier 
vehicles displaying the previous year's identification marker. 

(d) Operation without identification marker unlawful.-lt shall be 
unlawful to operate or to cause to be operated in this Commonwealth 
any motor carrier vehicle unless the vehicle bears the identification 
marker required by this section. 

( l) The Secretary of Revenue may by regulation exempt from the 
requirement to display the identification marker motor carrier vehicles 
which in his opinion are dearly identifiable such that effective enforce­
ment of this chapter wm not suffer thereby. 

(2) For a period not exceeding five days as to any one motor 
carrier, the Secretary of Revenue by letter or telegram may authorize 
the operation of a motor carrier vehicle or: vehicles without the identi­
fication marker required or the payment of the axle tax when the 
enforcement of this section or section 9902 for that period would 
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cause undue delay and hardship in the operation of such motor carrier 
vehicle or vehicles: 

(i) The fee for such permits shall be f$SJ $15 for each motor 
carder vehicle which sW be d1po,lt«I In the Highway Bridge 
lmprovffl'lent Rntrlct«J Account within thl Motor License Fund. 

(ii) Conditions for the issuance of such permits shalt be set forth 
in regulations promulgated by the Department of Revenue. 

§ 2104. Special investigatorsj powers. 
Such employees of the Department of Revenue as are designated as 

special investigators, and who carry identification indicating such capac~ 
ity. are hereby declared to be peace officers of the Commonwealth, are 
hereby given police power and authority throughout the Commonwealth 
to arrest on view without warrant any driver of a motor carrier vehicle 
engaged in any operations in violation of any provision of this chapter, 
Chapter 99 (r11'8tln1 to axk tax for hl1hw11y brld1e lmprovem,nt), or (of) 
the "Motor Carriers Road Tu Act" and shall have the power and 
authority upon probable cause that any i.uch violation may have occur­
red to search and seize without warrant or process any motor vehicle so 
operated, 
§ 4524. Windshield obstructions and wipers. 

(a) Obstruction on front windshield.-No person shall drive any 
motor vehicle with any sign, poster or other nontransparent material 
upon the front windshield which materially obstructs, obscures or 
Impairs th, driver's CN vkw of th, highway or any Intersecting 
hl1hway except an inspection certificate, sticker identification sign on a 
mus transit vehicle or other officially required sticker and no person 
shall drive any motor vehicle with any ice or snow on the front wind­
shield which materially obstructs, obscures or impairs the driver's clear 
view of the highway or any intersectin1 highway. 

(b) Obstruction on side and rear windows,-No person shaU drive 
any motor vehicle with any sign. poster or other nontransparent mate­
rial, including ice or snow, upon the side wings or side or rear windows 
of the vehicle which materially obstructs, obscures or impairs the driver's 
clear view of the highway or any intersecting highway. 

(c) Other obstrnction.-No person shall drive any motor vehicle with 
any object or material hung from the inside rearview mirror or otherwise 
hung, placed or attached in such a position as to materially obstruct, 
obscure or impair the driver's vision through the front windshield or any 
manner as to constitute a safety hazard. 

(d) Windshield wiper systems.-The windshield on every motor 
vehicle other than a motorcycle or special mobile equipment shall be 
equipped with a wiper system capable of deaning rain, snow or other 
moisture from the windshield, and so constructed as to be controlled or 
operated by the driver of the vehicle. 

Section 2. Section 9S02(b) and (g) of Tide 75 is amended to read: 
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§ 9502. Imposition of tax. 
"'* * 
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(b) Other taxes unaffected.-The tax imposed by this chapter is in 
addition to all other taxes imposed by this chapter or any other statute 
(and shall not be permitted as a deduction In calculating any other tu 
Imposed by the Commonwealth). 

*. "' 
(g) Credit in absence of proof of nontaxable purpose.-The depart­

ment may provide, in any case in which the purchaser is unable to 
provide documentation proving that petroleum products are used for a 
nontaxable purpose, for the payment of a credit to the exempt purchaser 
based on the average wholesale price of petroleum products determined 
pursuant to regulations adopted by the department. For purposes of cal­
culating credits, the exempt purchaser of petroleum products upon which 
the tax imposed by this chapter has previously been paid shall be deemed 
to have paid the tax and be eligible to receive a credit for any exempt pur­
chase or use. 

Section 3. Title 75 is amended by adding a chapter to read: 

CHAPTER 99 
AXLE TAX FOR HIGHWAY BRIDGE IMPROVEMENT 

Sec. 
9901. Definitions. 
9902. Imposition of axle tax. 
9903. Report and payment of tax. 
9904. Evidence of payment. 
9905. Rebate in case of incidental travel. 
9906. Penalties. 
9907. Deposit of proceeds and purpose of tax. 
9908. Appropriation. 
9909. Administration and enforcement. 

§ 9901. Definitions. 
The following words and phrases when used in this chapter shall have 

the meanings given to them in this section unless the context clearly indi­
cates otherwise: 

''Department.'' The Department of Revenue. 
!<Motor carrier." Every person who operates or causes to be oper­

ated any motor vehicle on any highway in this Commonwealth. 
§ 9902. Imposition of axle tax. 

In addition to any other tax imposed by law, all motor carriers shaU 
pay an annual tax in the amount of $36 per axle on every truck, truck 
tractor or combination having a gross weight or registered gross weight 
in excess of 26,000 pounds operated on the highways of this Common• 
wealth. 
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§ 9903. Report and payment of tax. 
The tax shall be paid to the department at the time a motor carrier 

applies for vehicle registration or for the issuance of an identification 
marker or permit pursuant to section 2102 (relating to identification 
markers required). No registration card or identification marker or 
permit shall be issued unless the tax imposed by section 9902 {relating to 
imposition of axle tax) has been paid. 
§ 9904. Evidence of payment. 

The issuance of a registration card or vehicle identification marker or 
permit shall be prima fade evidence that any tax imposed by section 9902 
(relating to imposition of axle tax) has been paid. 
§ 9905. Rebate in case of incidental travel. 

The fun mde tax applies to vehicles which travel at least 2,000 miles 
annually in this Commonwealth. Vehicles travelling less than 2,000 miles 
annually may file with the department for an axle tax rebate which shall 
be supported by such data as may be required by the department by regu­
lation. The rebate will be calculated in accordance with the following 
formula: 

2,000 - actual miles travelled x axle tax paid = rebate 
2,000 

§ 9906. Penalties. 
h1 addition to any penalties which may be imposed for the failure to 

register a vehicle or obtain and display an identification marker or 
special permit, any person who willfully fails to pay the tax imposed by 
this chapter when due commits a summary offense and, upon conviction 
shall be sentenced, for a first offense, to pay a fine of not less than $l00 
nor more than $500 and, for each subsequent or additional offense, to 
pay a fine of not less than $200 nor more than $500 or to undergo impris­
onment for a term not exceeding 90 days or both. 
§ 9907. Deposit of proceeds and purpose of tax. 

{a) General rule.-Proceeds from all taxes and penalties imposed by 
this chapter shall be deposited in the Highway Bridge Improvement 
Restricted Account within the Motor License Fund, which account is 
hereby created. 

(b) Purpose of tax.-lt is the declared policy of the Commonwealth 
that the money raised by the tax imposed by this chapter be used, to the 
greatest extent possible, to provide for the creation of jobs and the rehir­
ing of the unemployed in this Commonwealth. In order to reach this 
goal, firms with Pennsylvania-based facilities shall be actively solicited to 
make t>ids on contracts to furnish products and materials, including, but 
not limited to, steel and steel products, to be used in the projects funded 
through the Highway Bridge Improvement Restricted Account. 
§ 9908. Appropriation. 

The funds deposited in the Highway Bridge Improvement Restricted 
Account within the Motor License Fund are hereby annually appropri~ 
ated out of the account upon authorization by the Governor, for expend­
iture on bridge rehabilitation, replacement and removal projects pursu• 
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ant to the act of December 8, 1982 (P.L.848. No.235). known as the 
0 Highway-Railroad and Highway Bridge Capital Budget Act for 1982-
1983," in accordance with the following priorities: 

(1) The first priority is to the Treasury Department for deposit 
into the Capital Debt Fund for the payment of debt service on general 
obligation bonds of the Commonwealth which may be issued from 
time to time to fund any project described in the "Highway-Railroad 
and Highway Bridge Capital Budget Act for 1982-1983. n 

(2) The second priority is to the Department of Transportation in 
the event excess funds are available after the annual debt service 
requirements have been satisfied for: 

(i) The non~Federnl share of bridge rehabilitation. replacement 
and removal projects on State-owned bridges and bridges of unde­
termined ownership on State highways. 

(ii) Orants to counties or municipalities to fund up to 80% of 
the non-Federal share of bridge rehabmtation, replacement and 
removal projects on county-owned or municipal-owned bridges. 
and bridges of undetermined ownership on county or municipal 
highways. The balance of the costs for these bridge projects shall be 
funded by the respective county or municipality or by private funds. 

§ 9909. Administration and enforcement. 
(a) General rule.-The Departments of Revenue and Transportation 

shall jointly promulgate any regulations necessary for the proper admin­
istration and enforcement of this chapter. 

(b) Appeal procedures.-The procedures for appeals relating to the 
tax imposed by this chapter shall be consistent with those contained in 
Chapt~r 95 (relating to oil company franchise tax for highway mainte• 
nance and construction). 

Section 4. Section 2 shall be retroactive to July 1, 1981. 
Section 5. (a) Sections t and 3 shall take effect April 1. 1983. 
(b) The remainder of this act shall take effect immediately. 

APPROVED-The 8th day of December, A. D. 1982. 

DICK THORNBURGH 
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